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the appropriate standard of care for a safe envircnment is not

provided; (3)
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made as to the adequacy of instruction, the relationship of maturitx
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responsibility for iNs own actions. The final portion uf this
document describes how to aandle the sequence of events following an
injury and lists four methods of tinancial risk me.nagement (avoiding
the activity, insurance, retention of the risk. and reduction of
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ABSTRACT

Based upon legal principles of negligence, this document presents prac-
tical pointers for individuals interested in conducting advénture activities,
but who fear for the liabili;y implications. The perception of this fear is
the first section. ''Who is Liable?" is discussed in terms of the agency, the
adminisxrator/suﬁervisor, the leader/instructor, and the volunteer/student
trainee. Relationships external to the agency, such as leasor/leasee arrange-
ments, independent contracting, use of private land for activities and limited‘
liabilitv laws, and product liability are briefly described. The standard
of care required of those ''who are liable' is presented in terms o; the gen-
eral standard of care being that 'of a “rea;énable and prudent professional'
and three asﬁects: supervision, conduct of activity, and environmental con-
ditions. The important element of assumption of rfsk is analyzed'inlthe sec-
tion on Participants' Responsibilities. A diagram depicts the role of the
leader/instructor, who may become a defendant in a'law suit, as the case moves
from injury to jury. A program of risk management concludes the document.
This program includes four methods: avoidance of risk by choosing not to
of fer an activity, the transfér and/or retention of financial risks through
insurance or retaining the financial responsibility by the agency. and the
reduction of gnjuries through a program of operational awareness‘of safety

procedures and administrative practices.
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PREFACE

This document is for the practitlpner who wishes to conduct adventure
activities, but is fearful because of the llability impliﬁations. 't is:an
effort to éresent some principles of negligence, some guidelines for the
operation of prégrams,‘and a bit of philosophy.

This document deals with only one aspect of legal liability, that based
in neglijence. Most of the suits brought into court in Fhe adventure field
allege that the negligence of the leadér or sponsoring agency is the cause
of_the injﬁry to the blaintiff. While there may be some differences among
states, genefaling principles of negligence only are presented, which will
provide a fundamental understanding of the lega! components of this field of
law. A local attorney should be consulted for specifics unique to a given
state,

Further, the legal principles presented are applicable to both public
and private agencies, as well ‘as a broad }ange of activities. The term
“advgnture activities' should not be construed narrowly, but should include
the wide variety of activities encompassed by terms, such as challenge acti-
vities, stress-chailenge sports, ar '"'risk sports," as well as specific acti-
vities, such as rock climbing, caving, whitewater canoeing, ropeé courses,
and scuba.

An effort has been made to interpret legal principles and formulate
operating guidelines to assist jn providing programs which will decrease
the likelihood of suits being brought against the sponsoring agency. A

plan for risk management is recommended.

-2
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Perception of Risk

Adventure activities are those experiences, usually utilizing the natura:
environment, which challenge the capabilities of the participant physically
and psychologically. The "adventure'' comes in the testing of oneseif, in pjt-
ting self against environment, and in striving to OVercome»the environment
through personal skill. The resultant exhilaration, when one does jndeed
achieve, provides a ”peak.experience." Csikszentmihalyi! would say that a
"flow experience' has been realized, aﬁd that trﬁe enjoyment has been attained.

In his book, Beyond Boredom and Anxiety, Csikszentmihalyi discussed the

experiencing of "flow' and enjoyment . using rock climbing as one of the acti-
vities studied. He stated that a climber with poor skills facing a situation
requiring greater skill will be worried, and if the rock face confronting him
is a great deal beyond his skill, he will be very anxious. On the other hand,
if a climber is skilled, he will be bored w{th a rock face whichApresgnts no
challenge, and if very skilled, the climber will in fact bébome anxious at
the lack of opportunity to use his skill. The state of "flow' and enjpyment
is feltﬁwhen the opportunitf;s or challenges of the activity are in balance
"with the participant's skills and abilities. However, being ‘a balance does
not mean ''even,' but rather that the activity requires the best from the par-=
ticipant. The participant alsc must continue to cevelop his ;apabilities to
meet the challenges of the activity. The activity must extend the individual.
It is in the foregoing sense of challenge which calls forth one's best

both physically and psychologically. This provides the best opportunity to




challenge the natural environmen:. This is why adventure activities are
. .

called challenge activities, 'stress-challenge sports, or ''ri'sk sports.'
Adventuirc activities commpnly include rock climbing, caving, whitewatér v
canoeing, and ropes courses. Two characteristics generally indica;ive of a-
challenge ‘or adventure activity are that th; natural environment provides

the challenge and that there is a progression of difficulty which can provide
for that matching of activity challenge. and individual capability and skill.
The level of difficulty in certain rivers and rock faces is an example.

One of the greatest needs in tdday's soctety for all age levels, but
particﬁla;ly teenagers and young adults, is to have challenges which call
forth their b;st efforts both physically and psychologically.2 However, it
seems as if school programmers, public recreation agencies, and youth organi-
zations are caught in the 'shackles of mediocrity'" and fail to provide oppor-
tunities which challenge the participants because of the fear of liability
suits. iInstead of perceiving risk in terms of physical.and'psychological
challenge, it is perceived in terms of risk of liability suits. As a result,
"risk sports' are often removed from a program or may, in fact, never even
become a part of the prograﬁ, at least not at the higher skilied levels. The
dactrine of assdmpgion of risk is actually more applicable or operative in
the higher skilled-level activities than in the beginner-level, so the fear
- of law suits should aétuallylbe le:s with the higher skilled-level activities.
However, the percéption Qr risk, a;d thus the fear of liability, is rela-

‘ted to familiarity with the adventure activities and the responsibilities at

\and. Whereas the recreation programmer rightfully should be concerned with




the Inisurevneedu and interests of the participants and with providing oppor-
tunities for growth, challenge, and fun in a safe and healphful environment,
the conscientious lawyer is concerned with eliminating the risk elements in
programmin:. 3nd with wiping out any trace_of the chance of liability. .Thé
lawyer's interests are to advise thé.agency he represents on the safest, most
cautious, most conrservative path in avoidin§ the possible pitfalls of an unre-
sponsive jury, an expensive settlement, or an unfavorable court decision.
Similérly,:because the insurance company's primary concern is protection
againét a large law suit or many small 'nuisance' claims, he will also be very
conservative. The perception.of risk poténtial also appear!lto be related to
familiarity with the adventure activity or "risk sport." in fact, a represen-
tative of one of the state's largest insurance companies speaking before a
state-widek}ecreation meeting said that any time an agency asks ‘about whether
or not an-activity is covered or would be covered, a ''red-flag' goes up-
signaling & greater degree of risk, in terws of liability. If there is
umbrella coverage for all activities, this insurance representative advised °
that no special activity requests be made. It shou]d be assumed then that
all activities are appropriately corducted under the best professional prac-
tices, and therefore would not represent any undue risk of harm to the par-
ticinants.

Brown™ studied the perception of degree of risk among recreation per-
sonnel, lawyers, and insurance representatives and found the foregoing to be

. . b .
indicated. In 19 "risk sports'' the lawyers' perception of risk was high or

extraordinary in all but three of the activities. The insurance agents indi-
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cated eight activities low risk, 10 as moderate risk, and one as high. The
recréation a@ministrators viewed the activities as five with no risk, five
as low risk, eight as moderate, and one as high. These same persons were
asked to rate whiether the 19 activities had greater potential for liability
than "traditional programing." The lawyers indicated £hat.all 19 activiti;s.
"had greater potential for liability. The insurance agents said six'haﬁ greater
potential. The recreation administrators indi:ated four had greater potentfal,
but only one.of the four were among the six activities listed by the insur-
ance agdents.

1: Iz very important that policy board members, lawyers representing an
agency, and insurance company representatives be edu;ated regarding édventure
activities: theif nature, the safety precautions, the progressions, and the
safety record (which is usually very good). This means that safety records
must be kept and shared. In one situation, a public agency was drdered to
discontinue .ts adventure program. But after three weeks of presenting the
safety record, providing inservice leadership training etc., all buf one
portion of the program was reinstated. Too.often, it seems, decisions are
made on the unfounded fear of liability based in negligence, rather than the
professional soundness of the conduct of the activity. Those interested in
adventure ac;ivities have too long taken the negative approach, letting others
''call the plays.”" A positive apnrroach should be taken because mos{ programs
are conducted in-a safe manner and expose the agency to no greater liability

risk than other activities in the program. Adventure programs are an impor-

tant element in today's programming and a desirable experience for many.




Denial of the opportunity of adventure programs should not be based on an
erroneous perception of risk, eitﬁer risk of injury to the pargicipant or
risk of legal suit to the agency.

However, whatever the perception of risk, ff adventure actiQities are
to be conducted, they must be conducted in a safe environment. The underly-~
ing premise of negligence, the basis of liability suits of the nature being
discussed, rests in the responsibiiity tolprbvide such environment. The
first element df negligence is the determination of responsibility for pro-
viding‘the safe environment. ~Then there\is the quest{on of the standard of
care exercised by those Eésponsible. Was it adequate to protect the partici- .
pant appropriately? And, further, if tHat care was not adequate, was the °

inadequacy the cause of the injury to the participapt?

Duty -- Who is Liable?.

There is seldom a qﬁestion of duty owed (incidentally, thié is deter-
mined by the judge), for if an activity is sponsored, the sponsoring agency
is thus responsible for providing a safe environment. There are quite a num-
ber of different rél;tionships within an agency éoncerning liability. This
diagram depict$ the relationships and attached liability.

Generally, injuries are the results of an action by an individual, who
is indicated on the diagram as '"Program Leadership and Service Personnel."
Thy . is the person who has a direct relationship to the participant, usually
face-to-face leadership responsibilities. Certainly this is true with adven-

4 ;
ture activities. Ex¢ept in rare instances where there is limited liability
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or a type of indemnification, the individual program Lpader or service per-
sonnel is liable for his own "wrong~doing,“ that is, liahle as an individual.
In addition to the personal ‘1iabilitty cf the individual, thé employee's
negligence is imputed or attributed to the corporate entity. In the -past it
was the corporate entity, not the individual, whiqh was sued. However, today,
regardless of thg facf that-an individual may have‘little financial resources,
everyone in the agency who may in any way be associated with the injury will
be sued. Frequently and desirably, the agency will "cover' or indemnify the
employees,‘including volunteers and trainee;, when the injury has occurred
~in the scope of their duties, by.lnclusiqﬁ in the Insurance gblicy of‘the_
agency. It should be noted £hat when an employee performs.an ultra virqs_
act; that.is, an act ogtéide phe scope*of duty, or an act which wi]fully or .

wantonly injures another (see diagram), then. such emplo?ee's.negligence is

- -

not attributed to the cofporate entity, and the employee Qould ndt be covered
by the agency's. insurance policy. Some professiohal organizations, such 55
the NEA (;taté affiliates), AAHPERD, and NRPA, hqve persoﬂal~liabiliéy.poli-‘
ciés aQailable for a nominal charge. If an'employee is also’a home.owner,

he can usually obtain, at reasonable cost, special business pursuits"iiabi-

lity coverage. R
Liability of employees does not follow in a direct staff organization
‘line. As indicated in the diagram, the arrows from employees to the corpor-

ate entity go direct. Administrative/supervisory personnel, become liable

(dotted 1ine) when they enhance or facilitatq the likelihood of injury. For

example, it is an administrative/supervisory responsibility to see that there

A}
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is not only a supervisor but also a plan of supervision. This plan must

1 -

encompass some of the components of supervision. If the lack of proper
supervision Is a result of an inadequate supervisory plan, then the admini-
strator/supervisor may be as liable as the program leader. The hiring of

competent personnel is defipitely an administrative fumction. |If the injury -

\J

is caused by personnel incompetence, and_ the administrator had reason ta know

or should have known about such incompetence, then such administrator is also

\J

implicated in the liability if the injury was caused by incompetencea For

éxample, in one case, 12 life guards were employed, but none haa'a current.
' Red Cross or equivélent life guérd certificate. Certajn1y this was negli-

gence and ‘a sefious-administrat{ve error. Established and‘enforced.rules

and regulations are another common responsibility of the administration.
. N * * . * '.

“As for volunteers and students, not only are they lilable for their’own“

‘_ acts of negligence but so is the corporate entity liable for their negligence.
, . , e .

It is immaterial whether a person is paid or not paid. |If the individual isi

servicing the program, then liability is attributed to the sponsoring agency.

Likewise, the céurts do not distinguish between-a trainee or heginner/%ovice

>

and -an experienced person because standard of care is established and all

-~

who performfthe task mus% meet guch standard; ,
Many ;gencies spoﬁsoring adventure‘acthities have pol}cy.or advisory

boards. Are the members of these boards indiviaually:liabie for injuries

which occur during activities sponsored by the agency? Generélly,.no. Per-

sonal liability attaches normally only when there is mismanagement of funds

or-wilful and wanton misconduct. There appears to be some trend toward




holding becard members individually 1iable for non-comnliance by the agency

~with human rights legislation.

Reference is made (right side of diagram) to sovereign and governmentél
' \

immunity. This is constantly changing, but few states have total immunity
for either thé state as an entity or the local government, including schools.
The trend appears to be that state legislatures are nroviding‘forlsome recov-
ery by an injured person against the state or local government, but ‘are
restricting it in terms of amount of ddllars(to be awarded aﬁd causes of.
action. The federal government, qf course, has tHe_Fedefal‘Tort Claims
Act{ inch controls negligence actions. Consult é local attcrney for indivi-
dual state laws. For a brief sketch of eacH state, read Dr. van der Sm?;seh's
';book on legaluliab'rlity.5 It shogld be néted that alth?ugh a state may have
some vestiges of ihmunigyﬂ it takes only one case‘opinign by tﬁe coﬁrt or an
act of the legislafure'to'OVerturn such. Furtherr frequently anlqction alleé-

ing dangerous condition will supercede such immunity.

\

There are certain relationships external to the agency which impinge upon

-

liability, These may be'categorized into three types_of rela;ioéships: use
of property, independent contr;ctor, and product liability.

Many adventure activities are conddcted 6n private property, and often -~
" the ownerAis_reluctant to give penmissioh-to use ' his land/water.g 1n approxi-
mately b4 states there are now limited land_owner liability laws, which in

essence say that a private land/water owner may permit use of his property

gratuitously for recreational and educational purposes. This limits his duty

y

i
to users to that of a ''trespasser,'' that is, only a duty to warn them of

17




AGENCY

EXTERNAL Who is Liable in Other Relationships?

Use of Propertf

Limited Yiability laws for
use of private lands/waters
for recreational use. .

‘Leasor liability in rental

of areas, buildings, et. al.,

+ must distinguish activity
V. premis;ﬁfcowtrol

’

Independent Contractor

+ to shift liabilit
risk . \'\

Transportation
carriers

Guide/outfitters
outing sports

Premises repairs

Designer/plannér_

-10- 18

Product Liability"

+ inherent hazard

in equipment; dis-
tinguish negligence -
in professional's
judgment in use

of equipment

Manufacturer

" Retailer

Concessionaire



ultra-hazardous conditions. The critical element in the limitation is that.
use must be with no monetary gailn whgtsoever, even a concession stand. Most
state laQs are similar, but check for specifics.

Another property relationship which makes a difference in liability is
that of the leasor-leasee relationship. Generally speaking, injuries which

are related to the physical premises are the responsibility of the owner (but

~

\

\\

the user must also protect the participants). However, if the property is >
leased for instruction or pleasure and the owner retains no control over the
conduct of the activity whatsoever, then the owner is not liable %or injuries
which result from some activity-oriented, in contrast to premise-oriented,
negligence: The sponsor (person) actually conducting the activity must pro-

" tect (providg a safe env'ronment): the p?rticipant from both typéé of neg1i-‘
gence, and is not usually relieved from a premise defect althoﬁgh he is leasing.
In apother external relétionship, ]iability may bg shifted by using an

independent contractor. This is frequently .done for aavegture éctiv{ties,

for example, by hiring a whitewater outfitter to provi@e'all aspects of  the
whitewater trip (boats & leadership) or by hiring a stable to prévide the horses
and instruction (jeadershib). The most common use of an independent contractor
s in‘contracting for transportation, a bus, van, or other vehicle, to carry
participants from one place to another. ;f tﬁe carrier is appropriately char-
tered by the government, then injuries occurring while being so carrigd are the

responsibility of the carrier. However, if the carrier is not appropriately

+ chartered, then liability also attaches to the agency.which hired the carrier.

The critical element concerning the shift of liability is that no control

-]]-
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whatsoever is retained, As$ soon as control is retained, however little,
the contracting-agency also can be implicated in ; law suit.

Product liability is also a concern in the adventure activities field.
Product liability essentially inQolves the design of the product which makes
it hazardous and defective workmanship or materials which éhen causes én
injury.: .Cases have involved, for example, a tent which was supposed to be
fire'retarUant, but wasn't, and a rock pick which broke; The line of liabi-
“ﬁity touches all who are in the chain of re;ailing, from the principal manu-
facturer to the final retailer, whethqr it be the instructor'who fs selling

. the preciuct to students or the concessionnaire who makes it available at the

""trading post.’ Ordinarily tHe instruqtbr'or leader.who is not selling the
product is not held liable on product liability, but:may be held liable in
négligence for imprope: professional judgment in selectioﬁ of the product,
either in terms of the quality or suitability of 'a product for usé intended

o | ‘ | | \
or apprcpriateness to the users,

'The Standard of Care Required = ;

s —

The second element of negligence is that the duty owed is breached

- {

by not performingﬁthe appropriate standard of care to provide that safe envi-
rénment: ‘Safe environment and the level of care'are.frequentlyidefined in the
negétive, that is the individual participating must not be exposéd to unrea-
sonable risk of injury. What is appropriate or unreasonable is usﬁally what a |
‘trial is all about. Expert tes;imony.is given as to what is desirable Erofes-

)

sional practice. Then, the jury determines whether or not the desirable

=12~




practice was in fact performed, and thus, whether or nof there was negli-
gence. The sponsor fs not gxpected to be an insurer of safety, and the
harm~must be reasonably foreseeable. Also, an individqal or agency may be
liable for both acts of omission and commission, that is, something should’

have been done to protect and was not, as well as if something was done but

done incorrectly. Liability exists for both types of acts.
The generalized principle Qf standard of care is that of 5 '"'reasonable
and prudent professional' and asks what are the best practices Y(requires up-
' to-datgdness) and what would others who are knowledgable and expert in the
field do? By accepting a leadership role, a person holds himself to be com=
_ petent. Therefore, leaders must have the competence reguired to provide the:
Standard of care necessary for a safe e*periencei If a leader holds hiﬁself‘
qualifigd to instruct'rock climbing: then he is sayipg that he'knéws the.pro-
per procedures for rock climbing and is.competent. Similarly, if he is ébfné
to lead a whitewater canoeing trip, tHen he is saying to the participan;s
(aqd if minors, to fheir parents) that he is competent to do so. It is irre-

) levant whether or not the leader knows the proper techniques and procedures

N

4

for either rock climbing oerhitewater'canOeing; the court willfhold:that he
aust‘perform as if he did. Also, the participants - have the righf to rely on
the fact that he does and that he will not subject them to any undue risks.
I't, therefore, is necessary to be well versed and qualified in whatever adven-

‘\{yre activity in which one is engaging. Further, the court does not recognize
« ) ,

levels. of qualification, that is, it does not have one standard for beginner-

leaders apd another for those who are experienced. This single standard is

_]3_




for the -adequate protection of the participant. o

There are three major aspects of the standard of care: supervision,

o

conduct of activity, and environmental conditions.

Supervision

Supquision of participants is one of the critical elements giving rise
to law suits and is of particular importance in adventure activities. In any
discussion of supervisjon, one must)first distinguish betweenlgeneral and spe-
éific supervision and when each. is needed. ‘In general supervision, a.person
oversees the participants in a given area orcactivity, while in specific
supervision, the person is directly;involyed with the individuals participa-
ting, usually in“tne instruction of the activity itself.

;Whéther,giving generel or specific supervision, there ;ugt be a plan pf
‘'supervision., All staff shculd know what fhe{r duties and responsibilities
are and how to:go about them. I'f an administrator notices that éomeone'is not
'providiné proper superv’sion; then such administratér must take corrective:
actfon or he may become liable for failure to havé appropriate supervisory
practices. .The plan should be writtén, arJ there'should be documentation that
the plan was discussed by the staff. 'The plan should a'so provide fof ;he ﬁum-‘
ber and location of the supervisors (leaders). The person in charge must be
immediately accessible. |

i

General supervisors systematically must oversee the entire area of respon-

r

sibility and be alert for types of situations which might be considered danger-~

ous. Nct only should professionals be able to identify such dangerous condi-

i-,

-1h-

N




.

‘tions, but they also must be able to anticipate dangerous situations and

teach appropriate safety practices. This takes sxperience. Normally &n acti-
vity is not dangerous in and of itseif, sut.beqomes so because of the situa-
tion or conditions within which it is conducted. The general supervisors'
obseryations should also include noting the-condition of participants, such

as stressful situations, exhaustion, inj vy, apparent difficulty with a skill
required to successfully complete the acfivity, and violation of rules and

regulations. If potentially dangerous situations are observed, then there

mus t be.specific action taken to re-establish safs condifions. The super-
visors' responsibilities also extend to curbing rowdiness aﬁd enforcing dis-
cipline. in m?st adQenture'activities there is—no place'for '"norseplay"
because a 1ife may be at stake.

Knowledge of first aid and operational emergency progedures is absolu-
tely essential for all leaders. However, the holding of a certificate is_not
protection from liability. Even in thpse states with E@T, CPR, and rescue
squad ;imfted liability statutes, there is still 1iability when there is gross .
negligence or wilful apd wantbﬁ conduct. Also, the Good Samaritan Law applies.
only in a few‘]imited situatiqns, because a duty is owed ;y the leader to rén-
der appropriate first aid to the participants. What is actually done fh each
emergency is the critical element;in court. It must be what is right! A ;er-
son must not_only know what tc do, but SIso be able to react promptly; While
a certificate is no hels in court, it is good to obtaiﬁ such in that it helps

the employing administrator know initial credentials, and, of course, it gives

some assurance of what content has been covered., However, it is extremely




important that a regular first aid or EMT course be augmented with special
training pertinent to the type of situations in which fhe leader is involved.
For example, it is necessary.to know the emérgency:Care particular to a spe-
cial adventu-e acfivity, such as mountain climbing, whitewater ganoeing, and
ropes courses. It is the administrative'resbonsibility of ev;ry adventure
activity directon that the staff not -only has a first‘a?d refresher course -
with periodic review within the season, but also an up-tb-dafe briefirg on
requirea safety practices. Likewise, emergency procedures should be well
established and checked out with the staff periodically. Sometimes it is said
that the best thing for a leader to do is "nothing." Remember, however, that
a leéder is as li;ble for acts.of omission as .for acts of commission, and the

only time "nothing' is .the correct procedure is when that is in fact the pro-

N

per first aid.

[n specific supervision, primarily when direct‘leadership or instructjon
is being provided, it is essential th#t the supgrvisor'(leadér) communicéte"
with the:participant so that the participant appreciates the activity in terms
of his own capacity to do the activity, including both skill and physicalycon*
ditions. It is also the'supervisor's responsibility to be sure the ;articipant
understands and adheres to safety practices and procedures. This communication
to the underétanding ""stage' is essentia‘ to utilize éhe assuﬁgtiop of risk
- defense,

What about groupé going ''out on their own'' without supervision? It has
been suggésted that perhaps‘if groups were not officially sponsored that ljaj

bility could be side-stepbed. Generally, if there is any sponsorship what%o-.

~

W
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ever,-there is liability for the conduct of the activity. What there may be,
however, are special interest groups which work on the principle of common
common adventurers. In such situations a group of individuals w[;h common
interest in some adventure activity get together without sponsorship. They
are co-equals, although each may perform some task to-facilitate the_actiyity.
The University of Oregon Outdoor Program has .a large program based on the
principle of common adventurers and has issded'a document regarding liabi-

lity.” Write them for further information.

Conduct of the Activity ' . \

.To date, no law case has been idéntified‘which has held as the cause of
thee injury, anqdhence liability, the inherent hazardousness of an adventure
activity. |Instead, liability attaches becausq of the manner in which the acti-
v{ty was conductéd. One:might say fhat liability was caused by '"people haz-
érds,“ not ''activity hazards.' The principfes bf negligence are the sahe
‘regardless of type of activity, the‘samé for playground activities as for
rop;s courses, for flat water canoeing .as for whitewater canoeing, fo; general
swimming as for scuba diving, and for hiking as for mountain cli#bing. Howéver,
- the generalized principles must be applied in accqrd with not only thg'activity
but also the specific situation of the activity. There are no two situation;
exactlytalike and it takes expérienced judgmenf to make the'right decisjons.

~There are three elements in proper conduct of the acpiyity, the first of

which is the adequacy and progression of instruction. There is no substitute

for personal skill competency in the adventure activities field. Almost all

)




certification programs for personrel and ‘qualifications for pouvitions deal-
ing with adventure activitfes designate a certain level of ukill competency.
There is a considerable body of knowledge in Qerént books dealing with appro-
priate skills for var ious adventure activities. Skill clinics and workshops
also help to upgrade personal skills.A quever. there is no nationally recog-
nized leader certification program. Skill competency does provide an experi-
ential base essential'fOr instruction. However, instructors (leaders, super-
visors) must -have more than personal skill. They must-have the ability to
aralyze the performance of a participant and be able to assist that person

in developing the greater skill hecessary for the activity to'be qndertaken.

Also, the instructor must be able to assess the skill level .capacity and capa-

bility of the participants, so that each person may be matched in terms of

skill and the challenge dffficulty of the adventure activity in which parti-
cipation is desireds This must be done both for safe performance and for the

[

""flow'' experience and enjoyment discussed previously. To be a good teacher

1

ii an art., )
The leader (instructor) must be able not oﬁly to teach a skill‘ih proper
progresgion for a specific individual but also to understand the human being
biologically and~p5ychologica[ly. The maturity of participants should be dis-
tinguished from the condition of participants. The relationship of maturity
é.d condition to safe participation can be critical in determining Ijability,
and the leader must be able to assess eacii in respect to fhe person and spe-

cific situation. Maturity is concerned with both the physical development

stage and the emotional/mental maturity of participants. Usually these are

18-~
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characterized by the age of the participants. A young child cannot be expec-

) f

ted to exercise the same judgment as an adult, and the leader must take this '’
. < . .
into ac:ount. However, a youth who.is experienced in an adventure activity
will be expected to ;xeréise greatér care and better judgment in protection
6f himself :than another youth, or even ?n adult, who is inéxperienced. As
for condition,Aleaders must be aware of the physfcal condition of an irdivi-
dual, as well as his ehotional state, and adjust activity to provide a safe
experience. .This assessment requires a great deal of experience in reading
symptoms and knowing the degree of intensity of aH edventure activity in res-
pect to the natural environment in which the activity is taking'place. There
appears to be nu basis for sex being a factor in appropréate selection of
activities. That is, there are no‘saparate adventure activities for men and

women. The critical factor is the condition of the individual, whether male

or female, plus body build.

Rules and regulations for safety are a must. They ére the third element
in *he conduct of activity. In instruction, it\is essential that the partici-
pants not oply jearn the rules and regulations but also the 'wiy'' so ;hat they
may appreciate the risks involved for violating safety ngefices. However,
to have rules and requlations and not enforce them opens one' to liability.
Some persons advocate that to set forth deta:ied rules and regulatiogs or
instructional guidelines is not desirable because then the courts will hold
the agency to performance of them. It is a dilemma. |If you have such and
do not abide thereby, one is liable. Bu*, one can also be liable for failure

to institute appropriate safeguards. It is recomnended to have written rules




and’regﬁlations, as wellras operating guidelines, but that they not be in
. ‘ such dg}afl, honVer, as‘to oSViate leader judgment essential #L application
,to specific situations or to be unable to comply therewi th.
\' To itlustrate, it is painted out tﬁat spotting an robes courses is an
' esseqtial‘technique for the safety of participants (and avoidancévof 1iabi-
lity). Fi;st one should distinguish between elementary levél courses, which

. . resémbl; creative playgrounds and do not need one-on-one supervision (speci-
fic) once a youngster has been familiarized with the course, and difffcu!t
level (sometimes referred éo as '"high'') courses, where sbotﬁing should be a’
regular practice. The problem is not so oftgn the failure to spot, but rather
the technique oflspétting. Just to have an adult or two spotting may nﬁt be
adequate if there is no instruc;ion on how to spot. The average person assis-
ting i's not familiar with spotting. On the agenda of every training program
for leaders should be a session on "How to spot.'" Hdve a good gymnastics
instructor assist in teachiﬁg the mechaniq? of sp§tting. Further, ''over-

, spotting' on elementary courses can cause undue fear and tension in a child
whicﬁ Sctually may result in.a more dangerous condition and inhibit child
development. With simple adventure courses, there should be a complete fami~-
liarizatiqn §f the participants with the different aspects of the course, and

then free movement should be encouraged, with the youngsters urged to help

-each other. Such courses are comparable to creative play and can be so used

with general supervision.
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Environmental Conditlong

Adventure activities utilize the natural environment as the element of

challenge, and the courts have been helpful in regard to liabllity related

i
)

to this natural environment. Nearly all states have limited landowner: lia-

[y

bility laws. However, it is interesting to note that the more an owner or

i

occupier does to make property more attractive for human activitiz=s, the more o

1ikely he is to be held responsible if the property turns out to be unsafe.

1 . AN
s

The advice then is’to leave the property in its natural state. The n%tural
environment itself is not normally considered to be undul; hazardous. Even : :
water areas are now being held by the c;ﬁrts to be a known quantity for chil-
dren. The key to liability on natural areas is hidden beril. A leader should
actively seék to learn of such hidden nerils or‘natural hazards before taking
a group out.- lf‘it,is impossible to traverse the area before a trip, then
the leader must be knowledgable regarding signs‘of~natural hazards. And, if
at all possible, it would be gesirable to.talk with another Ieadef who has
made the trip recently.

- Also, one 'must consider the natural elements when participating in adven-
ture activities. Generally, a Ieader:is not liable when ‘an injury occurs
due to a natural phenomenon under the Act of God rule. However, if the léa-
der is not knowledgeable about environmental conditions and leads the parti-
cipants.into a hazardous situation‘caused by natural elements, there is lia-
bility.’ For example, the leader should know whei'e to pitch a tent where it

is lightning, where an area is stbject to flash floods, where avalanches

might occur on a climb, and where conditions might lead to hypothermia. |If




.

there is extreme high wind or dangerous‘thunderstorms whitch mjght interfere\
with safe activity, then the activity Atst be modified so that the partici-
pants have no undue risk of injury. |If the éct}vity is on the water, thet
.leader musgvbé\able to read the wind andlwaves. In order to assess environ-
kmental cqnditiops iﬁ terms of sa%ety a person must be.not only kndwledgéble
.ébouy but also experienced in reeding the signs of the natural elément;;
Because of the challenge of thé natural environment and the natural
elements, safety devicegﬁand-protective equipment.are of utmost importance.
This includes "appropriate clothing, especially shoe;. TheAleader must instruct
the participgnt on appropriate clotﬁrng and equfpment.necessary for safety.
Safety equipmeﬁt provided must be in good gondition. A participant doeé not
iassume any risks.cqused by deféctive equipment. He may sue onhﬁegligence,in ’
terms of professional judgment of the leafer or/and on product liability
against the manufacturer or retai]er, All equfpment should be carefully
inspected before each-use and if necessary repaired immediately or replaced.
Ropes are of pért:cular importance in this respect. Considerable care must =
be given to';orrecting any dangeroqs condition:regarding equipment. While
'maintgnance of equipment is important, it is even more }mpo}taﬁt that tHe
equipment be ysed appropriately, as well as be of prdpef size and fit for
the participant. Equipment should be of good quality so that it will ade-
quately protect the user. Poor quality equipment is a great Iiabjlity risk.
As for usé, the equipment must meet the demands of the activity. The staff

should review regularly equipment needs and safety fechniques for various

situations, as well as continually emphasize the need for an attitude which
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values safety and care of gquipment.

Many peoﬁle are concerned about accessibility of”ropef courses. Is it
necessafy?tq fence an adventure or challengé'course or post signs? Bgséd N
upon-precédents in bléyground cases, it would appear that fencing wfll not
protect against liablility if the apparatus i; found to be .defective. Even
a trespasser does not assume the risks of defective equipment. .However, if

the challenge course is in a high densffy recreation area, there probably

\

should be some impediments. This could be natural rather than fencing

and would help those coming ihtgu;ecreation area recognizé the type of chal-
lenge fhis presents. It is desirable to set forth at the entries of a chal-
lenge course signs wﬁich suggest that the course should be used only whén
supervised by authorized personnel. It is also helpful to have both a sheet
of guidelines to hand the participants and some postgd guidef}nes such as:
wear appropriate clothing, including footwear.(may list appropriate cloth-
ing) ; remove sharp objects from por'ets and jewelry which might get caught;
have sﬁottefs on designated apparatus; indicate safety p;ocedures,fér spe-
cific "'stations." Again, mere posting of signs does not protect against lia-
bility.

Other retardants to unauthorized use should include making difficult

access to rope -ladders and swings for "high'' courses by placing them high up

in the trees a:id possibly locking them. Low equipment might be considered
as playground apparatus and as long as it is in good condition should pre-
sent no liability problem. What about challenge or ropes courses being an

attractive nuisance for children? Generally the elements of attractive




nuisance are: an immature child, usually under age seven; a child tres-
passer; foteseeable harm to children; anticipated "lure;" and man-made fea-

ture. Usually pltayyrounds are not considered an attractive nuisance.

4

Participants' Responsibility
While the fear of liability has seemed to place the responsibili'ty for
Safety\sdlely upon {he shoulders of the leader and spongér of adventure acti-

vities, this is not wholly true. Participants a[so mus t take_éomelresponsi-
-bility for: their own cohduct in engaging in the activity. Two related legal

cohcepts; assumption of risk and contributory negligence, are relied upon

heavily as defenses aﬁd deal with participant responsibility. They should,

\

howéver, Be distinguished.

The basic premise of-assqmption of risk is that the person who knows” and
appreciates the '"risks'" involved in participation{ and goes ahead and parti-
cipates on his own free will, assumes those risks inherent in the activity.
Inherent risks are those dangers norma) to the activity, but .not those'qc;a-
sibned by the.negligence'of the leader or- sponsor, Confributory negligence,
on the‘other Hand,'is a negative approachR in which the injured (plaiﬁ&iff)
does sdmething to c&ntribute to his own injury, which if he had not done wbu}d
either have not resulted in injury at all or at least the injury might not
have been as severe.

The test for conpributory negligence is whether the plaintiff's conduct
under the circumstances was that of a reasonable and prudent person exefcis-

ing ‘ordinary care far his own safety. An adult ic responsible for a certain

standard of self-protection, although a leader may stand in loco parentis as

-24.
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- concerns a child's sélf-pvgtqqtion. However, too many interpret the doc-'

trine of'ig loco parentis as requiring full responsibility for a child, = -
.This is not so. “Under the .doctrine one must protect a child against severe
self-injury. Common contributory negligence acts are those which violate

‘the instructions of the leader or the rules and regulations set forth. To

-

-

emphasize the importance of obedfehqe, ft is' recommended that a statement
regarding adherence to rules and regulations-and following thé directions of
‘the leader be placed in any statement to be signed by the éarticipant (if a
minor, his parents).

' The nature and extent of the responsibili¥ty the participant assumes
under the doctrine of assumption of risk are on a continuum, involving both
abe and.expekience. While age, as evidence of ﬁaturity, may be a factor as
to responsibility assumed (e.g., as related td‘watefﬁgodies), age alone cer-
tainlyyis noththe detérminant. The more experienced and skilled a person is
'in the activity, the gre;ter the assumption éf risk. A youth withAséveral

years' experience might be .held to assume greater responsibility for himself
’ [ 4

than an adult with no experience in an adventure activity such as rock climb-

ing. Therefore, rather than the more difficult and~déﬁanding adventure acti-
vit}es being of greater liability risk to the sponsor and leader, just the
reVerse.is true. If only those who have the'appropriate skill and experience
are allowed to participate, they.assume most of the risks inherent in the

activity, because they are knowledgable of the conditions under which they

participate and the nature of the activity and its requirements of them.

'_.l',', .
.
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The greater peril in sponsoring activities is with the beginners,

who realize neither their own capabilities nor the demands of the activity. =
Competent 'eaders are necessary then to communicate to the beginner a real-

v

istic view of his own'abilities and the nature of the activity. The courts

N

In recent years have established a demanding standard in this regard. The

6 " ' . ' . .
. Restatement of Torts states: ''Under ordinary circumstances the Plaintiff

will not be taken to assume any risks of either activity or condition of -

»

which he is ignorant. . . must not orly know facts but also comprehend and

appreciate danger jtself."

' : ] i
The leader must ‘instruct and supervise in such a way that the partici-

.pant appreciates the‘acravity in terms of his ;wn gapacjty to do ;he acti-
yity, incfuding both skili and pgysical/emotional‘ﬁonditlon. The leader
6ust be sure that :the partiéipan; understands énd adheres to_safety prac-
tiées and procedures. Understanding means knowing the "whys,'" as well us
ghe probable consequences fb: failure to adhere to su;h practices. Tﬁen,»
if the individqal barticipates voiuntarily he is said to assume the risks,
that is, those . risks inhefqnt in the activity, not risks due to negligence
of the leader or defective equipment. It is ?ecommended‘that any signed

N
statement also include a section on the nature of the activity, as well as

an affirmation regarding the fitness of an individual to participate.

Can an individual relieve a sponsor of,neg]igent liability and assuﬁe_
all risks? Can a parent?i No. Parental permissions, gc;ivity release forms, -
and participant waivers of liability are ineffectual. A person cannot give

Y
permission to another to be negligent toward him. It is against public policy
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34




to do s0. A person must be able to rely on ‘the supervision and instruction
of the leader and the safety 6f the eguipment and physfcal area provided.
Theactivity must be conducted in a safe manner iﬁ an environme;t which does
not cagse undue risk of harm. A person who signs, regardless of what the
. S . :
"40cument says, accepts only those risks integral to and, normal of the aetf-_
vity, of which he is-knowledgable and appreciates the danger. Why, then,
is ; signed statement so common? First, because many people believe they;u
heve signed away their rights, they hesitate to bring suit.. Actually, signed
- statements have no legal authority. Second, sugnlng does make the partucu-
pants more aware of the type of activity in whlch they intend to engage.
Signed statements are recommended as a pub}ic relations device (so that

parents are more aware of what their child'is.participating }n), as well as

an affirmative act on the part of the partlcopant regarding the seriousness
of hlS responsibility for hlmself However, statements should be}carefu1ly
’drafted‘to be correct. Three elements should be included in the statement:

a description of the nafure of the activity; an affirmation regarding physi~-
cal condition suitable for participation, as well as medical information

(such as bee stings,'medication; and allergies) necessary for the safety of
“the participant; and a declaration of obedlence to the instructions/directions
of. the leader and the rules and regulatlons set forth for safety purposes.

Two example forms are in the appendix. One (see appendix A), with only slight

modification, is a form used by the Department of Recreation and Leisure Studies,

California State University, Northridge, as an activity release and health
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{statehent form for their bhackpacking, mountaineering and wilderness survival

S

programs. The other form Qsee appendix B) relates more to the recognition of:
the situation than the physical conditien of the participant'and was drafted

~ o

by a judge for a specific program.

When an Injury Occurs

When an injury occurs there is a sequence of events which takes place. - -
Often a leader is unaware of his role in these various events. The diagram
. on page 30 depicts the role.7 Once an injury occurs, the immediate concern

is for first aid and emergency treatment for the injured. Improperly execu-

K
]

ted first aid can not only make the injury worse (such as ‘mproper moving
resulting in the victim becoming a quadraplggic),“but can also result in a
‘bad public relations situatibn which might cause the injured (and parents)to
sue. Under better éirqumstances phe pa;ty probably would not suel'

What is said fo.fhe family and media, as well as what is put on the acci-
dent report‘form, is critical to the case. One should be a&are of this and
say as little as possible: Agencies often have a public spokesman. At ho
time should an opinion be given regard{ng the caUSé of the injury, for it
might be held later as a&mission 6f negligence. Only selected factual infor-
matfon should be releaégd. The accident form‘is importént not.only for evi-
dence but also in ;ase ;hq injured does not sue for a number of years. A

“minor has the right to sue after he has reached majority (18 or 21 years of
age, depending on the state). However, depending-gn statute of limitation

laws in that state, the restriction on number of years to bring~§uit after

reaching majority will vary. The accident form should be completed as soon as
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andfor INSURANCE . Accident BEWA RE J *
ATTORNEYS 'R[Ponlé * : * INMEDLATE STEPS: -
TAKE OVER . o b= First Aid
[Yuu have no control | Insurance -
Ll france - . Emergency Procedures
$UNSUCCRES FUL Liability _ Notify Parents
SETTL!MBNT Accident < + Media Hospi tal '
_ + Family \

i*s

LEGAL ACTION
IN COURT

PREPARATION (by attorneys)

2

FILE BRIEES WITH LOURT

+ Facts

+Applicable cases & statutes

+ Depositions

Help -
your
attorney

+ Expert witnesses

O

+ txhibits (physical, graphics)

[Purpose of plaintiff
to tear you down']

ACTION NOT 0

SUSTAINED - 'l WHO 1S LIABLE?
I ‘tatute of Limitations / " MNejligence imputed to Corporate
Notice of Claim defect J Entity (doctrine of respondeat
Z lmproper party sued 0 superior)
(no duty owed) ? administrator,
3 tovernmental /sovereign TDRTFEASQ: suprrvisor
immunity (discretionary-ministerial N
’ fynction) Q &
4 "Good Samaritan" immunity ""

. ,/ .
R/BASES OoF ACTION:

b * Quty owed; invitee, licensee, trespasser
' 0 * Standard of care no appropriate (misfeasance)
b« Altho immunity, gross negligence; dangerous
' ' condition
0 * Las clear chance doctrine

* In loco parentis doctrine
JubemenT!

* Strict liability doctrine

* \

NO AWARD—no neoligence found \*

JURY finds facts . . .

AWARD-—negli gence found

plaintiff gets total amount
cosparative negligence—
" plaintiff gets only %

tortfeasor indemnification

Doctrine of stare decisis
u29.

JUDGE gives "instructions" to jury —
this is the law, so if find —- then —
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Attorney
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DEFENSES:

* Alleged negligence "wasn't" negligence
~ not proximate cause
- was_intervening cause

* Assumption of risk; contributory negligence

* Non-medical immunity (CPR, EMT) € no gross negl.
or wilful/wanton misconduct

* Not foreseeable harm; act of God; unavoidable
accident .

* No actual/constructive notice

* Yolentia non fit injuriyy implied consent

* Corp, entity—ultra vires act by tortfeasor;
gross negl. or wilful/wanton misconduct
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possible after the accident and should contain facts only. In addition to

4

the complete name of the injured (and the parental information), the names
and addresses of several key witnesses should be obtained. Five aspects
. should be included when describing the accident;.

1. Sequence of aCfivity (e.g., at end of session, beginning,
midway; what had preceded in terms of type of activities)

‘Location (e.g., where did the accndent occur in relatuon

to space; diagram, if appropriate; where were the Ieader/
instructor-and other participants)

Just exactly what was the injured doing and how did the
accident occur? What was going on? Who was, involved?

. What could/should have been done by the. injured to have
prevented the injury? What cautions or instructions had.
been given prior to the injury if any (do not indicate
that none had been given)? |If appropriate, ask the
injured what he could have done to prevent the injury.
(Might have .been contributory negligence.)

"Procedure followed in rendering aid.
Do not put any opinion of the form as to what you believed the cause of the
accident might have been. Do not in any way infer negligénce by the leader

or sponsoring agency. Make only oral recommendatf;ns for changes (procedures,
equipmeﬁt. étci) to avoid similar accidents in the futLre. A spparate state-
ment apart from the official accident form msy be written if necessary. It
is suggested that an agency not make an immediate change that might be con-
strued as admission of bad practice and hence negligence. An agency should

review regularly in staff meeting its procedures for continuing improvement,

so that a single accident is not pin-pointed. Also, accident forms shou'd

be analyzed periodically to assess any patterns in injuries occurring, so

that appropriate changes might be made.




Once the emergency care is rendered and the accident form completed

w“

for the agency, usually the inciden; is referred to the insurance company
and the agency's legal counsel. As indicated on the diagram, the role of the
leader becomes minimgl in terms of process. Further action is handied by the

attorneys. - Young leaders who have nad a suit filed against them find that

the host difficult aspect is the professional denegration which occurs, for
the plaintiff will endeavor to show .by whatever means possible that the lea-
der did not perform the appropriate standard of care. The ieadeg must con-

trol his own emotions, and difficult as it might be to have these things

)

said, he must endeavor to maintain his psychological balance and assist his

attorney in any way possible. = . | |

- ' , )
As the case proceeds, there may be a settlement by the insurance com-

pany, regardless of fault,-as a nulsance claim. That is, that it would cost

- more dollars to carry on with the case than to pay off. Or, there may be a -

4

settlement of considerable proportions, again based on the economics of the
situation. In a few situations a third party arbitrator aay'be'used to deter-
mine appropriate settlément. However, if the case proceeds to court, deposi-
tions may be taken and an attorney with expert}se related to that specific
activity may be brought in. If the case comes to'érial, undoubtedly theré

will be expert witnesses for both the plaintiff and defendant, and it will

be up to the jury to determine the facts of the case and whether or not the

defendant (leader) was negligent.

If negligence is found, then the plaintiff may receive the whole amount

or if there is comparative negligence.(in states recognizing same) only a

-3]-
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portion of the award. If insurance is carried and the award is not over

the amount covered, the insurance company will pay the award.

Risk Management

What every agency wishihg'to sponsoF adventure activities wishes to

\
N 5

B . o . . . . .‘ \y\.
do is minimiZe boththe risk to the injured by providing a safe environment
. ¢ . .

ang/xhe risk of finanéial loss. - Generally there are four methods of finan-

’
’

cial risk management. The first of thesé is avoidance, that is, the agency

just doés not want to -assume any responsibility for the activity and, thus,

does not offer it as part of its ﬁrogram; it avoids_the“activity. For those
who belieyg in the values of adventure écFivities, this is not an‘acceptable
" approach. .

A second method of financial risk management has two components. The
first is most common, that of trénsfe(ence or takfng-out insurance so that
there is _.a paid premium for a certain amount of coverage, and the insutance
company takes the greater financial responsibility. le course, premiums are
Qased{ theoretically, on experience wiph claims as related to that specific
category of activity. Upfortunately, premiums have increased eXtensively,

7d in many instances to the point where the sponsoring agency feels it can
not any longer offer the activity. The second component of insurance is to
thft financial cost to the user or to a leasee. In such instances the parti-
cipant is as«kcd to pay, as part of his fee for participation, a ce(tain amount

for insurance coverage, or a leasece is asked, in order to be able to use equip-

ment or an area, to provide evidence of liability insurance coverage. The




“

state and federal governments, in some locations, are now requiring such
evidence. This man mean that certain individuals and organizations are
unable to use the natural environment owned by the government. In light of

previous statements regarding the hazards inherent in natural environment,

one wonders if this is not unnecessarily crying "wolf'" and céusing restric-
tions on very desirable activity. Financial responsibility may be shifted"
py using independent contractors, who then carry the insurance on the acti-

vity. This'is often done in relation to whitewater canoeing and horseback
riding.

The third approach to financial ri§k management is—that ofureteﬁtion,
that is, the sponsor retéihs the risk, éither-in part or all. This is coﬁ-
monly referred to as “self-insurance.ﬂ However, this is technically incor-
recé. because insurance itsélf implies transfer of risk, and one cannot

- transfer to himself. Inju(]eé which occur infrequently, but may\be of quite

severe p;oportions, usually covered by insurance. But, injuries which occur
frequently, but cahse‘relatIVely small 1psses when they do 0ccur; or injuries
which have both low frequency aﬁd low'severity, are usgally covered fhrough :
the agency retaining such costs as paft of their own budget. There are a num-
ber of ways to brovide ror such ,osts, such as funded reserve (especially if
there is roverage of Injuries normally handled through insurance); non-
insurance, but placement in tHe budget of ah expense jtem for losses due'to,

sduch injuries; and deductibles, where the smaller losses are covered from the

budget and insurance is obtained for the larger anounts (sort of a ''major

medical* plan).
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The fourth approach to risk management Is In the control of the fre-

quency and nature of lncident§ causing injuries and is referred to as reduc-
SJon. The aim of this approach islto reduce injuriles. Most’agencies uti-
lize several apprqaches to risk management. Whether or not Insuran?e is car- =
ried or risk money Is provided for'throdgh retention, every agency should
have -a plan of reduction. A basic systematic plan for reducing injuries
should be instituted through the policy board of the agency and implemented
throughout ) organizatlon. A summary of guch a plan, based upon the legal
principles previously discussed in this document, would include, but not be

limited to, the following aspects. The listing is not in any order of pri-

ority.

1. A procedure for accident emergencies, including a '
complete accident form, should be established. The
forms should be analyzed regularly. All personnel
should be well-trained in first aid specific to the
Aactivities which they are conducting.

2. A plan of sdpervislon, both generai and specific,
must be established. It should include how to
supervise. Competent personnel must be employed.

3. Safety'rules, regulations and procedures should be
established and enforced. There must be an attitude
that safety is paramount.

4. Inservice education of personnel must be instituted
with emphasis upon: '

a. developmental needs and capabilities of par-
ticipants - '
first aid and emergency procedures
safety awareness and safety procedures for
activities

d. how to superv.se

(It is assumed that the technical skills will be
there as part of the empleyment of competent per-
sonnel, although certainly there must be continual
upgrading of these technical skills.)

~34-
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5. Regular inspection of facilities, areas and equipment,
with an efficient program of malntenance, especially
preventive maintenance and jdentification of hazards,
is a must. Program personnel must be taught how to
inspect, and the frequency of inspection must be set.

6. Programs should be based upon :
a. progression of ‘activities in accord with human
development, skill and experience, and disabilities
b. sufficiency of leadership and equipment appropriate
to the level of activity
c. desirable safety and instructional practices set
fortn by specialists (recognized organizations)

7. A good public relations program should be established.
This may include carrying of accident insurance to pay
medical bills. (Accident and liabl]i;y insurance
should be distinguished.) ‘

8. Consult a negligence lawyer and your insurance broker
© (agent). Find those professionals who will help you ;
do the program which you would 1ike. Help educate .

them to the activities and the safety of participa-
tion.

There are a number of organizatfons, such as the Asséciation for Exﬁeri-
ential Education ana tﬁe American:Cémping Assoﬁiat}on, as well as some pri-
vate and public srganization, who are concerned about the liability associa;
ted with adventure activities. They are seekfng to develop 1ot only person-

nel competency requirements but also safety practices and procedures.

Philosophically .

Liability fear must not dictate programs. There must be a way to deal
with society and its affinity for suing. It must be recognized that suing Is
now a way of life, and the best defense is a program of excellence and quality

leadership. Also, it must be recbgnized that suits cannot be prevented by

- changing or avoiding activities. If the eustress (the pleasurable stress




which gives ''peak experiences') phenomenon Is as important to people toda
: Y

as many think, a way must be found to deal with llability. And, this way

appears to include being the finest professional possible In conduct ing acti-

vities, emphaslzfng to the participants their responsibilities for their own

safety, and ''selling" soclety on the value of these activities to soclet,

)




APPENDIX A

CALIFORNIA STATE UNIVERSITY, NORTHRIDGE
Department of Recreation & Leisure Studies

ACTIVITY RELEASE & HEALTH STATEMENT FORM

BACKPACKING
MOUNTA INEERING
WILDERNESS SURVIVAL | ©

This activity requires participation in field exercises which are, by their
nature, physically demanding. Therefore, all participants must be.free of

<+ medical or physical conditions which might create undue risk to themselves or
others who depend upon them. In addition to being more exposed than usual to
weather changes, you may travel long distances with limited food in mountains
at elevations of 5,000~10,000 feet. Furthermore, .medical attention may be sev-
eral hours to a day away in case of emergency. Thus, you should only partici-
pate in these outings if you are free of any physical disability. Physical
strength is not necessary, although good condition wil] increase~your enjoy-

ment of the outing activities. |f there is any doubt about your ability to
safely participate in the field activities, you should have a physical exami-
nation. A -

1. What physical disabilities or conditions do You have which might 1imit your
participation in this activity? '

2. What else migh. qﬁfgcﬁ'your participation?

3. What medication are you taking?

) . . 4. What special dietary restrictions do you have?

5. Do you have ahy allergies? If so, please indicate them below:

» . : Penicillin Horses Dust, Hay
‘ Wasps Frostbite Others, 1ist
Bees " Foods

| have read and understand the nature of the physical demands of this activity.

I have noted above any medical or physical conditions | have which might affect
my activities. | therefore release any and all rights or claims for damages
against The California State University and Colleges, and all -individuals assist-
ing in instructing and conducting these activities, for any and all injuries,
loss or damage suffered by me at, or in any way connected with, these injuries.

Name (PRINT)

Signature

Recreation Course Number Semester Student's Age

s e vaaiss




APTENDIX B

FORCE 12 PROGRAM
AGREEMENT UNDER SEAL (Requires Notary Pub}ic Seal)

WHEREAS, the undersigned (the '"Applicant') wishes to be accepted for
participation in a FORCE-12 trip to be organized and conducted by the faculty
of Newton North High School, and, in consideration of Newton North High School's
action in allowing the Applicant to participate in such trip:

The undertigned acknowledge(s) the said FORCE-12 trip will nec:ssarily
subject the Applicant to certain stresses and hazards, not all of which can
be foreseen. It Is fully understood that the Applicant may spend several
nights outdoors. Reasonable precautions will be taken to protect the student.
It is understood that unforeseen circumstances may occur in trips such as are
proposed for which the Instructor or Newton North High School cannot be held

responsible.

The undersigned assumes all c¢f the ordinary risks normally incidental to
the nature of the trip, including risks whick are not specifically foreseeable.

The undersigned applicant hereby releases Newton.North High School, its
faculty and agents from all liability of any na'' re for loss or damage to per-
sonal property. The undersigned applicant further releases Newton North High
School, its faculty and agents from all liability for personal injury result-
ing from the failure of the undersigned applicant or other students on the trip
to obey safety regulations and directions of the trip leader, or resulting from
the exercise of judgment by the trip leader in good faith in response to emer-
gencies and exigencies which occur on the trip; provided, however, that noth=
ing contained herein shall excuse any member of the faculty or person assigned
to be a trip leader by a member of the faculty from the responsibility to act
with reasonable care for the safety of the undersigned applicant during the
course of the trip appropriate to the circumstances.

It is.the intention of the undersigned that this agreement will be gov-.
erned by the laws of the Commonwealth of Massachusetts.

Executed this ~ day of . , ' , 198 y under seal:

Applicant

1

Parent or Guardian
(1f student is under 19)

Witness (Notary Public)

Student's Name - Source: Mr, Chris Jones

Newton North High School
Address -
Phone - , 360 Lowell Avenue
\ Newtonville, Mass.. 02160 .
4y




FOOTNOTES

'Csikszsentmihalyi, Mihaly. Beyond boredom and anxiety. San Francisco:
Jossey-Bass, Publishers, 1975.

For discussion of the nature of high adventure and its meaning, see
Meier, Joel F., editor, Leisure Today, specfal issue on '""High Adventure
Leisure Pursuits and Risk Recreation,' insert in JOPER, April 1978. Available
separately from American Alliance of Health, Physical Education, Recreation,
and Dance (AAHPERD), 1201 16th St., N.W., Washington, D.C. 20036.

Browh, Barbara A. Issues related to municipal recreation agency involve-~
ment in the provision of risk recreation opportunities. Master's thesis
University of Waterloo, 1978.

hAutomobile racing, freestyle skiing, hang.gliding, ice boating, luge,
minibiking, motocross racing, motorcycle racing, mountaineering, rock climb-
ing, scuba diving, skateboarding, ski jumping, snowmobile racing, soaring,
v sport parachuting, trampolining, wind surfing, whitewater kayaking.

‘_ Syan der Smissen, Betty. Legal Liability of Cities and Schools for ’
Injuries Relating to Recreation and Parks. .Cincinnati: Anderson Publishing
Company. 1968 with- 1975 supplement. 1980 revision. <

-

American Law Institute. Restatément'of the Law,“Second. Torts.
Philadelphla:. The American Law Institute, 1974. '

Not all aspects shown on the diagram are covered in this document. For

further explanation, see your attorney or the book (revised 1980) cited in
footnote 6. ' :
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